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Brief Talking points made by Shri Arun Jaitley, Leader of Opposition (Rajya Sabha) while speaking on the Lokpal and Lokayukata Bill, 2011 on 29.12.2011.


History has today provided us an opportunity to legislate a strong and effective legal mechanism  for investigation and punishment of the corrupt.  We can squander this opportunity by legislating a weak and phony mechanism and then create a smoke screen that we have performed our task.  Alternatively, if we are sincere in our effort to combat corruption we owe it to our country to legislate effectively.  

The present situation 


Admittedly, we live in a society where people are losing faith in the integrity of governance.  Political funding in the world’s largest democracy is not transparent.  Discretions available to those in governance at various stages are being misused.  Land, mining, liquor, municipalities, natural resources, revenue departments etc. are hotbeds of corruption.  


Obviously, today’s mechanism to fight corruption is inadequate.  The investigative mechanism can be influenced by the State.  The legal processes are slow and time consuming.  Fatigue sets in and the public revulsion against the corrupt is lost.  


The silver lining appears to be a popular mood against corruption.  There is both anger and revulsion in public.  We, politicians and legislators, are being  accused of wanting not to create an effective  mechanism to fight corruption.  The magnitude of corruption in certain recent transactions has aggravated public anger.  The fact that the present government has been compelled to bring this half-hearted legislation is the first success of this anti-corruption mood.  We are all going to be judged at the end of the day as to where we stand  in this crusade against corruption.  Do we support a phony and weak bill or do we want to ensure a strong and effective law against corruption.  Not only the government, its allies and every political party in this House will be judged. Those who are willing to proclaim but unwilling to strike will be considered supporters of a phony and a weak bill.  

Was the Constitution Amendment necessary ? 


The Constitution amendment which was defeated in the Lok Sabha willl not give any special status to the Lok Pal or the Lok Ayukatas.  It merely provided that there  shall be a Lokpal at the Centre and the Lok Ayukatas in the States.  An effective Lokpal can be possible through an ordinary legislation as through a  Constitution amendment.   A smoke screen  was created  by the Champions of the Constitutional Bill by claiming that they wanted to give constitutional status to the Lokpal.  A mere status  gives no power or authority.  It is the Lokpal Bill which gives the power and authority.  Giving a constitutional status and providing for a hollow and weak Lokpal was a fraud on power.  Even without a constitution amendment, a simple law would be adequate.  But this law was being enacted only to please somebody who had  assumed a status without authority to the Lokpal would be a game changer.   


It is no part of Parliament’s job to legislate a superfluous constitution amendment. In any case, the proposed Constitution amendment unless it clarified that it was the  exercise of parliamentary jurisdiction under article 252, it would have amounted to usurpation of the State authority.  

What are the Issues? 

I rise to support the very idea of a strong Lokpal.  I equally rise to oppose a weak and fragile Lokpal.  How do I judge this law?  I will elaborate three different criteria.  

1)
Content of the Bill 


The appointment process (clause 4) is controlled by the Government of the day.  Three out of 5 nominees of the government are on the selection panel .  The criteria for being a member of the Search Committee is not specified.  The removal  process  (clause 37) is again controlled by the government.  If a citizen is aggrieved  against the Lokpal, he can only petition through the government which will decide whether to move the Supreme Court or not.  If the government finds a particular Lokpal to be inconvenient, it has the authority to suspend him.  Why should it be the government instead of the Supreme Court which should have the power to suspend a Lokpal.  Does the Government want  a sword of Damocles’  to hang over the Lokpal so that should   should he fall out of line, the government is entitled to suspend him.  The staff of the Lokpal (section 10) will be appointed by a panel submitted by the government.  

The procedure of inquiry and investigation.


The procedure of inquiry and investigation is absurd.  The Lok Pal has no power to act suo moto. The Lokpal can act only on a complaint.  When he receives a complaint he will  first decide whether to proceed in a case and if it decides to proceed further, it can make a prima facie  inquiry.  He will then conduct a preliminary inquiry through its inquiry wing to decide whether there is a prima facie case or refer it to the CVC who will conduct a preliminary inquiry.  In the case of category A & B officials, the CVC will refer the matter  back  to the Lokpal who will now take a view whether the matter should be referred to the CBI or any other agency or not.  While referring the matter to the Lokpal he will hear the delinquent officer and disclose the line of investigation to him.  When the CBI investigates the matter it will send the final report back to the Lokpal who will now become the prosecuting agency.  


Nowhere in the world the prosecution and investigation  come under different agencies.  They maintain an arm’s length distance.  The Directorate of Prosecution has to be professional but it does not have to go outside the CBI.  It should not go outside the CBI.  Additionally, the power given to the Lokpal to tinker with the CBI’s investigation is against all known canons of investigation.  

The position of CBI

We believe that the appointment of the Director  of CBI should be made by an independent procedure.  The collegium which appoints him must also appoint the Director of Prosecution.  No one should be allowed to interfere in the CBI investigation – neither the Government nor the Lokpal.  It is a well settled principle of the criminal jurisprudence that it is the power of the investigating authority to decide as to how to investigate and whom to prosecute.  Section 25 of the Bill needs to be amended  where the power of administrative and financial control, superintendence and direction  over the CBI should be given to the Lokpal.  

Similar amendment should be made in the Delhi Special Police Establishment Act.

Non Government organizations 


The power under clause 14(1(h)  given to the Lokpal to investigate persons who are not public servants but are officials of societies, trusts and NGOs  is improper. It is a revenge on civil society that such a provision is sought to be enacted.  


Clause 55 of the Bill needs to be amended.  It is no business of the Lokpal to start funding and providing legal aid to corrupt officials.  


It is my case that the Lokpal will substantially be a government appointee  through the collegium.  The Government control over the Lokpal  will intrude into private societies and Trusts.  The CBI-Lokpal relationship needs to be well defined.  Without autonomous and independent CBI the Lokpal will be a crippled institution.  The present procedure of  investigation which is like a round robin needs to be amended and corrected.  The protection given to the Prime Minister to hold his inquiry in camera lacks appearance of justice.  

2. The government has brought a constitutionally vulnerable Bill.  


  a. Lack of legislative confidence


The State Lok Ayukata has two functions to perform.  --  The power to prosecute for criminal offences and the power to hold departmental inquiries against State employees.  The power of criminal prosecution is available in the Concurent List i.e. Entry,1, 2, 11A in List-III.  However, the power of taking departmental action against civil servants of the State is a power exclusively in the State domain i.e. Entry 41 of List-II.  The power to take departmental proceedings  (Clause 81(3)(b) is exclusively in the State domain.  


Article 253 of the Constitution provides for enforcing India’s international commitments.  Why should the Government of India not prepare a model law and expect the States to follow it.  Article 252 gives an adequate flexibility to the Parliament to make such a model law.  There is no international commitment of India which deals with reservation on the basis of caste and religion in any international convention.  If the Central government believes that it has power to make State Lok Ayukatas Act then the State powers will be eclipsed and all existing State Lok Ayukata Acts would be invalid.  The provision of clause 64(5) would be redundant.   If the Centre had the exclusive jurisdiction to frame such a law then transition to State law would not be required.  Constitutionally the correct course would be to frame a law under Article 252 after obtaining resolution of two States.  

On Reservation 


Whereas I support the affirmative action which the Constitution provides for reservation, this Bill provides for reservation  on the basis of religion which is outside the Constitution.  Additionally, the words ‘ not less than’ provides for at least 50% of the Members of the Lokpal which in the present case would be five out of nine.  It would exceed the 50% ceiling laid down by the Supreme Court.  Why does the government want to kill the Lokpal even before it comes into existence.  

Sense of the House 


The sense of the House  provided for a Citizen Charter and all civil servants to come under the Lokpal.  Somehow, the government  has proposed a separate legislation for Citizen Charter.  We should be seen as honouring the sense of the House.  The C and D category employees should be treated at par with A & B category employees.  An additional facility can be given to the Lokpal to frame its own rules under which some of the functions can be delegated or some performed by the Lokpal or its delegatee.  


Sir, Institution building is a challenging task. We are today attempting to create an integrity institution in India.   Let us not subvert the institution even before it is formed. We need to create a powerful and independent Lokpal.  Let us not create a subservient Lokpal.  An effective Lokpal needs  an independent CBI. We must not provide for a pliable and weak Lokpal.  The Prime Minister has made it appear as though there is a conflict between fighting corruption and federalism. Both can coexist.  We are in the process of creating history; if we create bad history, the generations to come will not pardon us.  They will be compelled to correct the error into which we are falling. 
  (Ram Kripal Sinha)
Secretary, BJP Parliamentary Party
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